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PREPARED BY AND AFI‘EWRBING RETURN TO:
Lee Law Firm PLLC

1427 Mitlitary Cutoff Road Suite 208
Wilmington, North Carolina 28403
Attn: Michael V, Lee, Esq.

DECLARATION OF EASEMENTS, COVENANTS AND RESTRICTIONS

THIS DECLARATION OF EASEMENTS, COVENANTS AND RESTRICTIONS
(the “Agreement”)is made this 7 day of Apr .\ L2001 ,by  ~ BONNIE
JEAN SULLIVAN AND KEVIN SULLIVAN, CO-TRUSTEES OF THE RICHARD RAY

SULLIVAN TRUST DATED JULY 15, 2016 and HENRY ALLEN SULLIVAN (“Sullivan”
ot the “Deelarant™) | | o

WITNESSETH

WHLEREAS, Declarant is the owner of those certain tracts of real property shown as
“Traet 17 consisting of +/- 1.106 acres, “Tract 2” consisting of +/- 1,188 acres, “"Parcel A"
consisting of +/- 0.927 acres, and “Tract 3" consisting of +/- 14.842 acres, on that certain plat
titled “Exempt Plat for Henry Allen Sullivan et al” and recorded in Book of Maps (0 ,PageTe |
in the office of the Régister of Deeds of Pender County, North Carolina {the “Plat”), describing
certain real property situated in the Town of Surf City, County of Pender, State of North Carolina
- (each of Parcel A, Tract 3, Tract 2 and Tract 1, a “Fract” and together, the “Tracts™); and

WHEREAS, certain utilities on the Tracts are intended to be developed in an integrated
mamner for the mutual benefit of all Tracts and this Apreement set forth certain easements and

restrictions upon and subject to which all of the Tracts, or any part thereof, shall be improved,
held, leased, sold and/or conveyed;

NOW, THEREFORE, in consideration of the above premises and of the covenants herein
contained, the Declarant hereby declares that the Tracts and all present and future owners and
occupants of each Tract shall be and hereby are subject 1o the terms, covenanis, easements,
restrictions and conditions hereinafter set forth in this Agreement, so that said Tracts shall be
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maintained, kept, conveyed and used in full compliance with and subject to this Agreement and,
i connection therewith, the parties hereto on behalf of themselves and their respeclive suecessors
and assigns covenant and agree as follows:

AGREEMENTS
1. DEFINITIONS. For purpeses of this Agreement, the following definitions shall apply:

(a)  “Applicable Requirements” means all laws, statutes, ordinances, rules,
regutations, judgments, decrees, agreements or orders of any state, federal or local governmental
agency, 1o the extent applicable to any one or more of the Owner(s) and/or the Tract(s) in
conneetion with any exercise of rights or performance of obligations under this Agreement,

(b)  “Contribution Trigger Date” means, with respect to any Obligated Owner of an
Obligated Parcel within Tract 3, the earlier of (i) the date that such Obl gated Owner first obtains
a building permit (or its equivalent) for the construction of any butlding on any portion of the
Obligated Parcel. or (ii) the date thal Sullivan, as the original Owner of Tract 3, conveys title of
ail or any portion of the Tract 3 Comwmercial Area to a third party, provided, that, a contribution
of Tract 3 into a limited liability company in which Sullivan retains more than 50% of the
ownership interests (an “Affiliate LLC™), shall not be deemed a transfer causing a “Contribution
Trigger Date” to occur; provided, further, however, that. (x) any subsequent transfer of title by
said Affiliate LLC to a third party, or (y) any transfer of ownership interests within the Affiliate
LLC that results in Sullivan holding 50% or less of the ownership interests therein, shall be deemed
a transfer by Sullivan causing the “Contribution Trigger Date” to oocur.

(c)  “Declarant” shall mean Sullivan, as the ortginal declarant under this Apreement:
provided, that if, at any time, Sullivan shall no longer own a Tract, then the Owner of the Tract 3
shall be deemed the Declarant hereunder.

(d}  “Maintenance Turnover Date” means the earlier of (i) the date that an Owner of

atl or any portion of the Tract 3 Commercial Area first obtains a building permit (or its equivalent)
for the construction of any building on any portion of Tract 3 Commercial Arga, or (11) the date
that an Owner of all or any portion of Tract 3 Commercial Area obtains a permit authorizing the
owner {0 commence a Stormwater System Expansion. ‘

()  “Obligated Commercial Owner” means, as of the date hereof (1) the Owners of
Tract 1 and Tract 2 (or any Qwner of a subdivided Obligated Parcel therein), and, (ii) from and
after the date of issuance of a building permit with tespect te any Obligated Parcel within the Tract
3 Commercial Area, the Owner of such Obligated Parcel.

(f) “Obligated Residential Owner” means, from and after the date of issuance of a
building permit therefor, any Owner of any Obligated Parcel within the Tract 3 Residential Area,
but only to the extent that such Owner elects to tie into the Stormwater System 1n accordance with
the terms of Section 3.2 of this Agreement,

o)
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(g) “Obligated Owner” means any Obligated Commercial Owner or Obligated
Restidential Owner, '

(h)  “Obligated Pareel” means, any Tract, or, if a Tract is subdivided into multiple
parcels, then any subdivided portion thereof, that is occupied by an Obligated Commercial Owner
or an Obligated Residential Owner.

(i) “Owner” or “Owners” shall mean the owner or owners of fee simple title to all or
any portion of the Tracts covered hereby, whether by sale, assignment, inheritance, operation of
law, trustee’s sale, foreclosure, or otherwise, but not including the holder of any deed of trust,
mortgage, other lien or encumbrance op such Tracts.

(1) “Permittees” shall mean the tenant(s) or occupant(s) of a Tract, and the respective
employees, agents, contractors, customers, invitees and licensees of (i) the Owner of such Tract,
and/or (1) such tenani(s) or occupant(s).

(k)  “Pylon Sign™ shall be a pylon sign (or such other form of signage as may he
reasonably agreed upon by the Owners), to be installed in the Sign Basement Area for the benefit
of each of the Tracts, such that approximately one-half (1/2) of the signage area shall be available
for Tract 3, on one hand, and one-half (1/2) of the signage area shall be available Tracts | and 2,
on the other hand (with Tract 1 and Tract 2 to aliocate the signage among themselves by mutual
written agreement, or if no separate written agreement exists then pro rata based on the fwo Tracts’
respective acreage), with the understanding that, unless otherwise agreed in writing by the Owners
of Tract 3, Tract 2 and Tract 1, (i) the Tract 2 Owner and/or Tract | Owner (depending on the

mutual written agreement of said Owners) shall have the right to the tenant panels located in the

upper 25% of the Pylon Sign area, and, (ii) as to all other portions of the Pylon Sign, (%) national
lenant Permittees of any size shall have priority as to location of sign panels, and, (y) as to regional
or local tenant Permittees the position of individual Permitiee panels within the sighage area
(subject to rights of then-existing Permittees), shall be relative to the vullding square footage
occupied by said regional or local Permittees (i.e., subject to then-existing rights of others, the
Permittee occupying the greatest square footage shall have the right to the top sign panel).
Notwithstanding the foregoing or any other provision of this Agreement {0 the contrary, panel
space on the Pylon Sign shall be available for commercial uses only. In the event that any Tract
shall be zoned primarily for residential use(s), the rights to use a percentage of the Pylon Sign face

otherwise aftributable to such Tract shall be equitably apportioned among the Owners of the
remaining commercial use Tracts. '

{1 “Sign Easement Area” shall mean that certain area labeled as the “Sign Easement
Area” on the Site Plan, upon which the Pylon Sign shall be located.

(m)  “Site Plan” shall mean that site plan of the Tracts attached hereto as Exhibit A and
by reference made a part hereof. Except as may be otherwise provided in this Agreement, the Site

- Plan 1s for purpeses of identifying the locations of the easement areas contemplated in this
Apgreement only.
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(n)  “Stormwater Easement Area” shall mean those certain aress of (1) Parcel A in the
areas hatched and denoted as “Easement “A™ 60 Ingress Egress Regress Drainage & Utility
Easement” and “Easement “B” 40° Ingress Egress Regress Drainage & Utility Easement” on the
Site Plan and (ii) Tract 3 in the areas hatched and denoted as “Easement “D> 40° Ingress Egress
Regress Drainage & Utility Easement” and “Stormwater Fasement” on the Site Plan, upon which
the Stormwater System shall be located. '

(0)  “Stormwater Flow Units” shall mean the flow of stormwater into the Stormwater
System as expressed in the defined units of measure of the applicable permit(s) therefor.

(P)  “Stormwater System” shall mean that certain storm water collection, detention
and disiribution facility, including the stormwater pond to be located on the Tract 3 {the
“Stormwater Pond”), detention facilities and distribution lines, outfall facilities, sewer grates,
storm drains, pipes and other improvements related thereto and/or used in connection therewith.

(@)  “Stormwater System Expansion” shall mean any extension of, increase in size
and/or expansion in capacify with respect to, the Stormwater System that: (1} 1s imntended to benefit
all or any portion of the Tract 3 Residential Area, and (ii) 15 undertaken after the date the Parcel A
Owner’s inttial construction of the initial Stormwater System for the benefit of Parcel A, the Tract
3 Commercial Area, Traclt 2 and Tract |,

(r) “Traet 3 Commercial Area” shall mean that certain +/-4.54 acre portion of Tract
3 that 1s presently zoned for commercial use. '

(s) “Tract 3 Residential Area” shall mean that certain +/- 10.302 acre portion of
Tract 3 that is presently zoned for residential use.

(t) “Utilities Easement Areas” shall mean those certain areas labeled as the “Utilities
Easement Area” on the Site Plan, upon which the Utilities shall be located.

2.  EASEMENTS.

2.1 Grant of Reciprocal Easements, Subject to any express conditions, limitations or
reservalions contained herein, Declarant hereby graats, declares, establishes, covenants and aprees
that the Tracts, and all Owners and Permitiees of the Tracts, shall be benefited and burdened by
the tollowing nonexclusive, perpetual and reciprocal easements which are hereby imposed upon
the applicable Tracts and all present and future Owners and Permittees of the Tracts:

(a)  Stormwater Easement. An easement over, under and across the Stormwater
Hasement Area for the construction, instaliation, repair, replacement and use of the Stormwater
System, for the purposes of diverting storm water and drainage run-off and discharge to, into and
through the Stormwater System. - -

(b)  Utilities Easement, An easement under and across Utility Easement Area, for the
‘construction, installation, maintenance, repair and replacement of water mains, sewers, water
sprinkler system lines, telephone or electrical conduits or systens, cable, fire suppression, Internet,
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data, irrigation well, gas mains and other utility facilities (other than the Stormwater System
contemplated in subsection (a) above) (collectively, the “Utilities”) reasonably necessary for the
orderly development and operation of the Tracts and each building from time to time located within
the Tracts.

(¢) Signage Fasement. An easement under and across the Sign Easement Area, for the
construction, installation, maintenance, repair and replacement, and use and enjoyment of the Pylon
Sign, electric lines and/or other related improvements, equipment and utility facilities.

2.2 Construction and Grading Easement. Declarant hereby grants, declares, establishes,
covenants, grants and conveys for the benefit of all Owners and Permittees of Tract 2, and each of
their successors and assigns, invitees, employees, agents, contractors, licensees and tenants, a non-
exclusive easement on, over, and upon the portion of Tract 3 that is located within (i) any
unimproved area that 1s within fifty (50) feet of the boundary line between Tract 3 and Parcel A, or
(ii) any unimproved area of Tract 3, solely as to filling in certain existing wetlands ditches and
creating new ditches along the rear of the Tracts, and connecting certain wetlands swales to the
roadside swales, and work of a similar nature (the “Grading and Construction Easement Area™),
for purposes of reasonable grading and filling within said Grading and Construction Easement Area
and Parcel A, and for reasonable use in the undertaking of construction, installation and/or
improvement activities in connection with Tract 1, Tract 2 and Parcel A Owners’ development of
their Tracts. This easement shall be temporary in nature, and shall terminate without the requirement
of further action by the Owners no later than the date that is twenty-four (24) months from the date
of filing of this Agreement. ”'

2.3 Indemnification. Each Owner will indemnify, defend and hold each other Owner
harmless from and against any and all claims, demands, losses, damages, costs and expenses including,
but not limited to, court costs, penalties and reasonable attorneys’ fees (actually incurred at standard

hourly rates without reference to any statutory presumption), judgments, liabilities and causes of
action of any nature whatsoever, to the extent arising in any manner out of the negligent, intentional or
willful acts or omissions of such Owner or its agents, employees, representatives, contractors or any
other persons acting under their respective direction or control, in connection with the rights and
obligations of such Owner under this Agreement.

24  Reasonable Use of Easements; Relocation.

(a) The easements granted in this Agreement shall be used and enjoyed by each Owner
and its Permittees in such a manner so as not to unreasonably interfere with, obstruct or delay the
conduct and operations of the business and/or other activities of any other Owner or its Permittees
at any time conducted on its Tract.

(b) The Utilities other than the Stormwater System shall be installed and maintained
below the ground level or surface of the Tracts (except for such parts thereof that cannot and are not
intended to be placed below the surface, such as transformers, access panels and hatches, manhole
covers, electrical panels, and control panels, which shall be placed in such location as reasonably
approved by the Owner of the affected Tract).

(¢) Except in the event of an emergency, the right of any Owner to enter upon the Tract
of another Owner for the exercise of any construction, installation, maintenance, replacement
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and/or repair right pursuant to such easements shall be conditioned upon providing reasonable
prior advance written notice to the other Owner as to the time and manner of entry.,

(d)  No permanent building or other mprovements inconsistertt with the use and
enjoyment of such easements shall be placed over or permitted to encroach upon such Stormwater
Systein or Utilities provided, however, that this restriction shall not prevent the installation of
ancillary structures, sidewalks, dumpster corrals, roadways, parking areas and other im provements
and landscaping that does not interfere with the use or function of the Stormwater System or
Utihities within such easement areas. The Owner of the Tract served by the Stormwater System
and/or other Utilities shall not unreasonably withhold its consent to the reasonable relocation of
all or any portion of the Utilities or Stormwater System requested by the Owner of a Tract where
- sucit installations are located (and, if applicable, the relocation of the easement area relating
thereto), at the requesting Owner’s sole cost and expense, for so long as the proposed relocation
shall not materially adversely affect such other Owner’s use (or intended use) and enjoyment of
its Tract, and/or unreasonably interrupt or interfere with the use of such Utilities or Stormwater
system by the other Owner and its Permittees, |

(e)  Each granting Owner reserves and refains all other property rights in and to the
casement areas jocated on fts Tract, including without imitation the riphts to use the easement
areas located on such Owner’s Tract for any purpose whatsoever, so long as that use complics with
the Applicable Requitements and does not substantially and unreasonably interfere with a grantee
Owner’s rights hereunder.

3. STORMWATER SYSTEM CONSTRUCTION OBLIGATIONS.

3.1.  Initial Stormwater System Installation, Tract 3 Owner has applied and obtained or
shall apply for and obtain all governmental permits and approvals (the “Approvals™) NECessary or
appropriate for Parce] A Owner’s construction of the Stormwater Pond and other portions of the
wtormwater System necessary or desirable to the development of Parcel A. Parcel A Owner shall
be responsible fot the design, construction, and installation of said portion of the initial Stormwatet
System, at the sole cost and expense of the Parcel A Owner; provided, that, Tract 3 Owner shall
use all reasonable efforts to cooperate with Parcel A Owner, at no cost to Tract 3 Owner, in
connection with the any application(s) for such approvals provided, further, however, thai, Parcel
A Owner may elect, at any time to undertake efforts 10 obtain the Approvals, and in such instance,
the Owner of Tract 3 shall reasonably cooperate with such efforts. Without limitation, all
construction and installation activities of Parcel A Owner under this provision shall be subject to
the care and diligence standards set forth in Section 4.1 below, and the insurance requirements set
forth in Section 4.4 below.

3.2 Stormwater System Expansion. In the event an Obligated Commercial Owner or
an Obligated Residential Owner of an Obligated Parcel elects to install any Stormwater System
Expansion that is necessaty or reasonably desirable to the development of the apphicable Obligated
Parcel, the applicable Obligated Owner shall apply for and obtain all Approvals necessary or
appropriate for the construction and instaflation thereof. The applicable Obligated Owner shall
be responsible for the design, permitting, constructipn, and installation of said portion of the
stormwater System Expansion, at the sole cost and expense of the applicable Obligated Owner:
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provided, that, Parcel A Owner shall use all reasonable efforts to cooperate with Obligated Owner,
at no cost to Parcel A Owner, in connection with the any application(s) for such Approvals.
Without limitation, all construction and installation activities of the Obligated Owner under this
provision shail be subject to the care and diligence standards set forth in Section 4.1 below, and
the insurance requirements set forth in Section 4.4 below. Prior to undertaking any Stormwater
System Expansion, the Obligated Owner shall submit plans and specifications {including, without
limitation, the estimated Stormwater Flow Units associated with the Obligated Owner’s use) for
the proposed Stormwater System Expansion to the Owners of the other Tracts, for reasonable
review and approval. Said Owners shall not unreasonably withhold their consenti to the proposed
otormwaier System Expansion, for so long as the proposed instaliation and use of the Stormwater
System Expansion does not (i) adversely affect any Tract Owner’s use (or intended use) and
enjoyment of the Stormwater System and/or its Tract, (ii) materially increase the Tract Owner’s
portion of the ongoing cost of maintenance and repair of the Stormwater System, and/or (iti)
inlerrupt or interfere with the use of the existing Utilities and/or Stormwater System by the Tract
Owner and its Permittees.

3.3  Pylon Sipn. Either Owner may elect by written notice to the other (Owmer, {0 1nistall
the initial Pylon Sign, and the electing Owner shall obtain all Approvals that are necessary or
appropriate for the construction and installation thereof provided, that, the other Owner shall use
all reasonable efforts to cooperate with the electing Owner, in connection with the any
application(s) for such Approvals. The cost of design, permitting, construction, and installation of
the Pylon Sign shall be allocated among the Owners as Shared Expenses. Without Iimitation, all
construction and installation activities of the constrycting Owner under this provision shall be
subject to the care and diligence standards set forth in Section 4.1 below, and the insurance
requirements set forth in Section 4.4 below. Prior to underfaking installation of the Pylon Sign,
said Owner shall submit plans and specifications for the proposed Pylon Sign to the other Owner,
for reasonable review and approval.

4, MAINTENANCE AND REPAIRS.

4.1 Care and Diligence (Generally). Once commenced, any maintenance, repair,
construction or installation activily undertaken in reliance upon an easement granted under this
Agreement shall be diligently prosecuted in a good and workmanlike manner to completion, in
accordance with all Applicable Requirements and undertaken so as to minimize any interference
with the business of any other Owner and its Permittees,

4.2 Repair and Maintenance (Utilities). Except to the extent of any tndemnification
obligations of another Owner under Section 2.3 above, each Owner shall at all limes during the
termr hereof operate, maintain and repair (or cause to be operated and mainfained) in good order,
condition and repair, and in compliance with all Applicable Requirements, at its sole exXpense any
Utilities serving the Tract of such Owner and from time to lime existing on the Tract of another
Owner pursuant {o an easement described herein,

4.3 Repair and Maintenance (Stormwaler System/ Pvion Sign).

b i o

a. Fxcept to the extent of any indemnification obligations of the Owners under




(11)

BK 4640 PG 2304 DOC# 20022289

Bk 4640
Pa 2304

section 2.3 above, the Owner of Parcel Ashall at all times during the term hereof operate, maintain
and repair (or cause to be operated and maintained) in good order, condition and repair, and in
comphiance with all Applicable Requirements, the Pylon Sign, subject to the performing Owner’s
right to reimbursement in accordance with subsection {¢) below.

b, Except to the exient of any indemnification oblipations of the Owners under
Section 2.3 above, until the Maintenance Turnover Date, the Owner of Parcel A, and then after the
Maintenance Turnover Date, the Ownei(s) of the Tract 3 Commercial Area, shall at all times
during the term hereof operate, maintain and repair (or cause to be operated and maintained) in
good order, condition and repair, and in compliance with all Applicable Requirements, the
Stormwater System, subject to the performing Owner’s right to reimbursement in accordance with
subsection (¢) below. |

C. With respect to each of subsections (a) and (b} above, the Obligated Owner
of the other Obligated Parcel(s) will share in payment of the costs and cxpenses associated with
installing, maintaining, and repairing the Stormwater System and Pylon Sign (such costs and
expenses, “Shared Expeases™), in an amount (the “Contribution Amouant”) that is;
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as to the Pylon Sign, one-half (1/2) of the Shared Expenses to Tract 3 and one-half of the Shared |
Expenses to the Owners of Tract | and Tract 2, to be allocated among said Owners by their separale |

mutual written agreement (or if no such separate agreement exists, then pro rata in accordance with
the two Tracts” relative acreage); and ' -

as {o the Stormwater System, based on the following formula, for purposes of calculating the
applicable Shared Expenses; -

shared Expenses X Acreage of Obligated Commercial Owner’s Tract
' Acreage of All Obligated Commercial Owners;

(if1)  provided, however, that, notwithstandin g the Toregoing, in the event that an Owner
of any portion of the Tract 3 Residential Area shall elect to tie into the Stormwater
System as provided in Seclion 3.2 above (and thus become an Obligated Residential
Qwner), then, the Obligated Residential Owner shall pay as its Coniribution
Amount a portion of the Shared Expenses equal to:

Shared Expenses X Stormwater Flow Units of to the Oblj gated Residential Owner
All Stormwater Flow Units to the Stormwater Sysiem;

and the Obligated Coramercial Owners” Shared Expenses calculable under iten; (31)
above shall be determined by, first, netting any Obligated Residential Owner’s
Contribution Amount for the Shared Expenses under this subsection (11), and

ihereafter applying the formula under subsection (i) 1o the remaining amount of”
shared Expenses.

The obligated Owner shall pay and reimburse to the pertorming Owner its Contribution Amount
within thirty (30) days from the date of presentation of an invoice (which invoice shall set forth
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the applicable expenses in reasonable detail). Amounts not timely paid or reimbursed to the
performing Owner within such period shall accrue interest thereon until paid in full at the rate of
eight per cent (8%) per annum. Notwithstanding the foregoing, the obligations of the Owner
of each Obligated Parcel of Tract 3 to reimburse, pay and contribute its Contribution
Amount of Shared Expeunses, shall not be deemed to commenece until the Contribution
Trigger Date with respect to such Obligated Parcel.

44 Insurance. Throughout the term of this Agreement, except in the event of an
emergency, prior to entering onto another Owner’s Tract for the performance of any work
permitied under this Agreement, each Owner shall procure and maintain {or cause its applicable
contractors to procure and maintain) contractor’s/general and/or comprehensive public liability
insurance against claims for personal injury, death, or property damage occurring upon such other
Owner’s Tract, in such amounts as deetied reasonable and customary, in such Owner’s discretion,
and naming the Owner of the affected Tract (provided the Owner obtaining such msurance has
been supplied with the name of such other Owner in the event of a change thereof) as an additional
insured, '

4.5  Qbligation to Repair and Restore. In connection with any work performed on
another Owner’s Tract, whether under this Section 4, any of' the other provisions of this Agreement,
or otherwise, the Owner performing (or causing to be performed) the work shall, at its sole cost
and expense, promptly and with due diligence repair, restore and rebuild such the affected portion
of the other Owner’s Tract to substantially the same or better condition as existed prior to the
damage or destruction occasioned by such work.

3. TAXES AND ASSESSMENTS, Each Owner shall pay all taxes, assessments, or charges
of any type levied or made by any governmental body or agency with respect to its Tract

0. NOQ RIGHTS IN PUBLIC; NO IMPLIED EASEMENTS. Nothing contained herein

shall be construed as creating any rights in the general public or as dedicating for public use any
portion of the Tracts. No easements except those expressly set forth in this Agreement shall be
deeimed to be granted or implied by this Agreement.

7. REMEDIES AND ENFORCEMENT.

7.1 All Legal and Equitable Remedies Available. In the event of a breach or threatened
breach by any Owner or its Permitiees of any of the terms, covenants, restrictions. or conditions
hereof, the other Owner(s) shall be entitled forthwith to full and adequate relicf by injunction

and/or ali such other available legal and equitable remedies from the consequences o1 such breach,

including payment of any amounts due and/or specific performance.

7.2 Self-Help. Tn addition to all other remedies available at law or In equity, upon the
failure of a defavlting Owner to cure its breach of this A greement within thirty (30) days following
written notice thereof by another Owner (unless, with respect to any such breach the nature of
which cannot reasonably be cured within such 30-day period, the defaulting Owner commences
such cure within such 30-day period and thereafier dili gently prosecutes such cure to completion),

any Owner shall have the right to perform such obligation contained in this Agreement on behalf
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~of such defaulting Owner and be reimbursed by such defaulting Owner upon demand for the
reasonable costs thereof. Notwithstanding the foregoing, in the event of (i) an emergency, or
(11) blockage or material impairment of the easement rights, an Owner may immediately cure the
same and be reimbursed by the other Owner upon demand for the reasonable third party costs and
expenses thereof,

7.3 Lien Rights. Any claim for reimbursement, including interest as aforesaid, and all
costs and expenses mcluding reasonable attorneys’® fees awarded to any Owner in enforcing any
payment tn any suit or proceeding under this Agreement shall be assessed against the defaulfing
Owner in favor of the prevailing party and shall constitute a licn (the “Assessment Lien™) apainst
the Tract of the defaulting Owner until paid, effective upon the recording of a notice of lien with
respect thereto in the Office of the Register of Deeds of Pender County, North Carolina; provided,
however, that any such Assessment Lien shall be subject and subordinate to (1) liens for taxes and
other public charges which by applicable law are expressly made superior, (ii) all liens recorded
in the Office of the Register of Deeds of Pender County, North Carolina prior to the daie of
recordation of said notice of Hien, and (iii) all leases entered into, whether or not recorded, prior to
the date of recordation of said notice of lien. All liens recorded subsequent to the recordation of
the ‘not'ice of lien described berein shall be junior and subordinate to the Assessment Lien. In
addition, the Assessment Lien shall be subordinate {o the lien of any third party mortgage or deed
of trust (hereinafter collectively referenced as a “Mortgage”) on any Tract. Upon the timbely curing
by the defaulting Owner of any default for which a notice of lien was recorded, the party recordihg
same shatl record an appropriate release of such notice of lien and Assessment Lien,

- 74  Remedies Cumulative. The remedies specified herein shall be cumulative and in
addition to all other remedies permitted at law or in equity, '

7.5 No Termination For Breach, Notwithstanding the foregoing to the contrary, no

breach hereunder shall entitle any Owner to cancel, rescind, or otherwise terminate this
Agreement. No breach hereunder shall defeat or render invalid the lien of any mortgage or deed
of trust upon any Tract made in good faith for value, but the easements, covenants, conditions and
restrictions hereof shall be binding upon and effective against any Owner of such Tract covered
hereby whose title thereto is acquired by foreclosure, trustee’s sale, or otherwise.

| ‘7.6 irreparable Harm, In the event of a violation or threat thereof of any of the
provisions of this Agreement, each Owner agrees that such violation or threat thereof shall cauée
the nondefaulting Owner and/or its Permittees to suffer irreparable harm and such nondefaulting
ane]' and 1ts Permittees shall have no adequate remedy at law. As 3 result, in the event of a
vml:a*flon or threat thereof of any of the provisions of this Apreement, the nondefa ulting Owner, in
gdﬁdmon to all remedies available at law or otherwise under this Agreement, shall be enﬁtiedj {0
injunctive or other equitable relief to enjoin a violation or threat thereof of this Agreement.

7.7 Limifation on Liability. Except as specifically provided below, there shall be
absolutely no corporate or personal liability of persons or corporations who constitute a respective
O}wmer hereunder, including, but not Himited to, officets, directors, employees or agents thereof
with respect to any of the terms, covenants, conditions and provisions of this Agreement. In th;
cvent of a default of a respective Owner hereunder, the Owner who seeks recovery froin such
Owner shall look solely to the interest of such Owner in such Owner's Tract for the satisfaction of
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each and every remedy of the non-defaulting Owner; provided, however, the foregoing shall not
(n -any way impair, limit or prejudice the right of any Owner (i) to pursue equitable relief in
connection with any restriction of this Agreement, including a proceeding for a temporary
restraining order, preliminary injunction, permanent injunction or specific performance: and (i1) to
recover from such Owner all losses sutfered, Habilities incurred or costs imposed arising out of or
in connection with, or on account of, an Owner's breach of ifs obligation to carry insurance
hereunder, or to fund ifs self-insurance obligation, if applicable.

8.  TERM. The casements, covenants, conditions and restrictions contained in this
Agreement shall be effective commencing on the date of recordation of this Agreement in the
office of the Register of Deeds of Pender County, North Carolina, and shall remain in full force
and effect thereafter in perpetuity, unless this Agreement is modified, amended, canceled or
terminated by the written consent of the Owners in accordance with Section 9.2 hereof

9. MISCELLANEGUS,

9.1 Attorneys’ Fees. In the event a party institutes any legal action or proceeding for
the enforcement of any right or obligation herein contained, the prevailing party after a final
adjudication shall be entitled {o recover its costs and reasonable attorneys’ fees incurred in the
preparation and prosecution of such action or proceeding,

9.2 Amendment. This Agreement may be modified or amended, in whole or in part, or
terminated, only by the written consent of the Owners, evidenced by a docuitient that has been
fully executed and acknowledged by all Owners and recorded in the official records of the Register
of Deeds of Pender County, North Carolina.

g3 Consenis. Wherever in this Agreement the consent or approval of an Owner s
required, unless otherwise expressty provided herein, such consent or approval shall not be
unreasonably withheld, conditioned or delayed. Any request for consent or approval shall: {(a)be
In writing; (b) specify the section hereof which requires that such notice be given or that such
consent or approval be obtained; and (¢) be accompanied by such back ground data as is reasonably
necessary (0 make an inforimed decision thereon. The consent of an Owner under this A greement,
fo be effective, must be given, denied or conditioned expressly and in wiing.

94  No Waiver. No waiver of any default of any obligatieﬁ by any party hereto shall
be implied from any omission by the other party to take any action with respect to sych default.

9.5 No Agency. Nothing in this Agreement shall be deemed or construed by either
parly or by any third person to create the relationship of principal and agent or of limited or general
partners or of joint venturers or of any other association between the parties.

9.6 Covenants to Run with Land. 1t is intended that each of the easements, covenants,
conditions, restrictions, rights and obligations set forth herein shall rtun with the tand and create
equitable servitudes in favor of the real property benefited thereby, shall bind every person having
any fee, leasehold or other interest therein and shall inure 10 the benefit of and be binding upon the
respective parties and their successors, assigns, heirs, and personal representatives.

11
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9.7 Grantee’s Acceptance. The grantee of any Tract or any portion thereof, by
acceptance of a deed conveying title thereto or the execution of a contract for the purchase thereof,
whether from an original party or from a subsequent Owner of such Tract, shall accept such deed
or contract upon and subject to each and all of the easements, covenants, conditions, restrictions
and obligations contained herein, By such acceptance, any such grantee shall for himself and his
successors, assigns, heirs, and personal representatives, covenant, consent, and agree to and with
the other party, to keep, observe, comply with, and perform the obligations and agreements set
fortly herein with respect to the property so acquired by such grantee. '

9.8  Severabijlity. Bach provision of this Agreement and the application thereof to the
Tracts are hereby declared to be independent of and severable from the remainder of this
Agreement. If any provision contained herein shall be held to be invalid or to be unenforceable or
not to run with the land, such holding shall not affect the validity or enforceability of the remainder
of this Agreement. In the event the validity or-enforceability of any provision of this Agreement
s held to be dependent upon the existence of a specific legal description, the parties agree to
promptly cause such legal description to be prepared. Ownership of both Tracts by the same
persont or entity shall not terminate this Agreement nor in any manner affect or impair the validity
ot enforceability of this Agreement.

3.9 Time of Essence. Time is of the essence in this Agreement,

9,10 Entite Apreement. This Agreeinent contains the complete understanding and
agreement of the parlies hereto with respect to all matters referred to herein, and all prior
representations, negotiations, and understandings are superseded hereby,

9.11  Nolices. Notices or other communication hereunder shall be in wrtting and shall
be sent certified or registered mail, return receipt requested, or by other national aovernight courier
company, ot personal delivery. Notice shall be deemed given upon receipt or refusal to accept
delivery. Each party may change from time to time their respective address for notice by like
notice to the other party.

2,12 Governing Law. The laws of the State of North Carolina shall govern the
Interpretation, validity, performance, and enforcement of this Agreement. -

2.13 Estoppel Certificates. Each Owner, within thirty (30) days of'ils receipt of a written
request from the other Owner(s), shall from time to time provide the requesting Owner, a certificate
binding upon such Owner stating: (a) to the best of such Owner’s knowledge, whether any party
to this Agreement is in default or violation of this Agreement and if so identt fying such default or

viclation; and (b) that this Agreement is in full force and effect and identifying any amendments
to the Agreement as of the date of such ceriificate.

V.14 Bankrupicy. In the event of any bankruptcy affecting any Owner or occupant of
any Tract, the parties agree that this Agreement shall, to the maximum extent permitied by law, be

consideted an agreement that runs with the land and that is not rejectable, in whole or in part, by
- the bankrupt person or entity.,
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9.15  Muitiple Owners of Tracts. In the event that (here is ever more than one Owner
with respect lo a Tract (i.e., if Tract 3, Tract 2 or Tract | is nhow or hereafter lepally subdivided
into mukiple parcels), then (x) each Owner of a parcel comprising a portion within said Tract shall
enjoy all of the rights and remedies available to the Owner of the initial Tract, (y) the Owner of
the largest developed parcel within the applicable Tract shall be deemed the obli gated Owner with
respect to performance of the maintenance and repair obligations under Section 4.3, provided, that.
the Owners of parcels with the Tract may agree in writing (with notice of such designation
provided to all Owners within the other Tract) to designate such Obligations to the Owner of a
smaller developed parcel within that Tract, and {z) the numerator for each parcel Owner’s
Contribution Amount within a Tract will be the acreage of its own parcel, and the aggregate

acreage of all Owners within a Tract shall be equal to the acreage of said Tract as of the date of
this Agreement, . ~

[Signature Page to Follow.]
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IN WITNESS WHEREQOF, the parties have executed this Agreement effective as of the
date first set forth above.

DECLARANT:

THE RICHARD RAY SULLIVAN TRUST
DATED JULY 15, 2016

- ' “
BONNIE JEA ULLIVAN, CO-TRUSTEE OF
THE RICHARD RAY SULLIVAN TRUST

DATED JULY 15, 2016
STATE OF \_llr%lnm,
COBNRTY OF _Newport News
1ty

I certify' that the following person(s) personally appeared before me this day, each
acknowledging to me that he or she voluntarily signed the foregoing document for the purpose
stated therein and in the capacity indicated: Bonnie Jean Sullivan.

Date: _3-2% -_2017 @M XWM—
Otficial Signature of Notary
MOY&h LYDD WQ’[5 , Notary Public

Notary’s Printed or Typed Name

My Commission Expires: Q7-3[-H20)8
(Official Seal)

[SIGNATURE PAGES CONTINUE ON NEXT PAGE]

DEBORAH LYNN WELLS
NOTARY PUBLIC

REGISTRATION # 208157 |

COMMONWEALTH OF vIRGIN)A |
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' DECLARANT (CONT :

_'THE RICHARD RAY SULLIVAN TRUST
DATED JULY 15, 2016 |

KEVIN SULLIVAN, CO-TRUSTEE OF THE
RICHARD RAY SULLIVAN TRUST DATED

JULY 15, 2016 --

I certlfy that the followmg person(s) personally appeared before me this day, each
aclmowledgmg to me that he or she voluntarlly SIgned the foregomg document for the purpose

FH 01a1 Slgnatule of Notary

/{M Notary Public

otary’s Prmted or Typed Name

My Comm1ssmn Expnes _/& / ,2 O({

(Official Seal)

[SIGNATURE PAGES CONTINUE ON NE_XT PA GE]
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HENRY AILEN SULLIVAN

" STATE OF NM_V\(\ (fcwo\mcx _
COUNTY OF _ SONOSATIA

1 certlfy that the followmg person(s) personally appeared before me this day, each
acknowledging to me that he or she voluntarily signed the foregoing document for the purpose

'stated therein and in the capacity 111dlcated HYren ) Q;jhg A Su 5 \ . qmn .

Date: ﬁ;_\ai_,:.&_L 210 1F N 2 ano MW
Official Signature of Notary
Mt\_\_QQLO\ M gu_;mch{hlotary Pubhc ;

Notary’s Printed or Typed Name

My Comrmsswn Expires: O -~ (o- 202 D
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